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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

CHATSWORTH METROLINK COLLISION
CASES

Case Number:
PC043703

LEAD CASE: Magdaleno v. Southern
California Regional Rail Authority
dba Metrolink

THE DOCUMENT RELATES TO ALL CASES

W \o/ \o/ o/ o/ o/ o/

Videotaped deposition of RICHARD DAHL, taken
before Lexann Christy, a Certified Shorthand Reporter for
the State of California, with principal office in the
County of Orange, commencing at 10:06 a.m., Wednesday,
February 24, 2010, at the office of DLA Piper, 550 South

Hope Street, Suite 2300, Los Angeles, California.
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LOS ANGELES, CALIFORNIA, WEDNESDAY, FEBRUARY 24, 2010

10:06 a.m. - 5:59 p.m.

THE VIDEOGRAPHER: Good morning. My name is Terry
Taylor, and 1 represent Maxene Weinberg Agency in
Mission Viejo, California. 1 have no financial iInterest
in this matter, nor am I a relative or employee of any of
the parties or attorneys.

This is the videotaped deposition of Richard
Dahl, taken at DLA Piper, 550 South Hope Street,

Suite 2300, Los Angeles, California 90071, on Wednesday,
February the 24th, 2010. The time is 10:06 a.m., in the
matter of the Chatsworth Metrolink Collision Case,

Case No. PC043703.

The court reporter today is Lexann Christy of
Maxene Weinberg Agency, located at 27281 Las Ramblas,
Suite 160, Mission Viejo, California 92691.

Would all persons present please identify
themselves and who they represent, after which the court
reporter will administer the oath to the witness.

MR. PFIESTER: Yes. My name is Edward Pfiester,

P-f-1-e-s-t-e-r. 1"m one of the co-lead Plaintiffs”
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counsel and a member of the Plaintiffs"™ Steering

(PSC)..

MR. KIESEL: Good morning, Paul Kiesel, Plaintiffs”

liason counsel.

MR. PETERS: Good morning. Tom Peters, also co-lead
counsel for the (PSC).

MS. BACON: Marilyn Bacon for Metrolink and SCRRA.

MR. GRAVES: Greg Graves with Metrolink.

MR. SHOHET: Jeffrey Shohet, DLA Piper, representing
Connex Railroad, LLC, Veolia Transportation and the
witness, Richard Dahl.

THE WITNESS: Richard Dahl, Veolia Transportation

of Escondido, California working for Sprinter.

RICHARD DAHL,
called as a witness by and on behalf of the Plaintiffs,
and having been placed under oath by the Certified

Shorthand Reporter, was examined and testified as

EXAMINATION
BY MR. PFIESTER:
Q Mr. Dahl, 1°ve already identified myself. As

indicated, my name is Ed Pfiester. 1°m one of the
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who iIs going to be asking you questions today.

In what area do you reside, what city?

A I live in Fallbrook, California.

Q And have you had your deposition taken before?
A I have.

Q On how many different times?

A Twice.

Q What did they involve generally, the subject
matter of the depositions?

A One was with Amtrak on a gray crossing. The
other one was a trespasser fatality. |1 don"t remember if
it was a gray crossing or not.

Q But your deposition has never been taken while
you"ve been working with Connex and Veolia?

A It has not.

Q Without going into details of what you were
told, is it fair to say that Mr. Shohet explained to you
what the deposition procedure is so you understand the
basic rules?

A Yes, he did.

Q Let me go over a couple of them just so that we
all are on the same page.

In the first place, you understand that you"ve

taken an oath to tell the truth and it"s the same kind of



20

21

22

10:09:26 23

24
the

25

10

was.

8

10:09:59 9

10

11

12

13

14

15

16

17

oath with the same force and effect as if you were in the
courtroom before a judge?

A I understand.

Q Also, we will -- 171l be asking you a series of

questions and your obligation, of course, is to answer

questions. |If | ask a question and you answer it, I'm

going to assume that you understood what the question

Is that fair?
A Yes.
Q Otherwise, if you don"t understand it or you

want some clarification, will you stop me and ask me?

A Yes.
Q Now, you have also given -- let me ask you
Have you given a statement or testimony before the -- any

other body pertaining to this Chatsworth matter?

A 1"ve given two interviews with the NTSB and
testimony at the NTSB in Washington, D.C.

Q And the testimony in Washington, D.C., was that
under oath, do you recall?

A I don"t recall.

Q Do you recall whether the interviews were given
under oath?

A The interviews were not.
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Q But they were recorded, correct?

A Yes.

Q As was your testimony in Washington, D.C.?
A Yes.

Q Have you given any statements related to the

Chatsworth train wreck, other than what you"ve just
indicated to the NTSB? 1°m not asking what you told your

lawyer or what he told you, I"m talking about a written

statement or recorded statement.
A Whatever 1 gave to the corporation in
investigation of the incident.

Q Be more specific, would you, in a description

whatever you gave to the corporation?

A You know, I honestly don"t remember what forms
or statement or anything that 1 gave them. It would have
been in the file.

Q When you say '""the corporation,' you"re

to whom?

A To Veolia.

Q Did you give any statements, other than what is
usually given when there is an accident?

A No.

Q What statements are usually given by someone in

your capacity when there is an accident on the railroad?
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A There is an investigation package, which would
include an Unusual Occurrence Report, an Injury lllness
Statement. Um, it all -- there might be two or three
other forms that 1 can"t remember off the top of my head,
and it wouldn®"t be just the manager -- you know, one of
the managers. Any one of the managers working for Veolia
could have possibly filled those out.

Q Do you have a recollection of having filled out

any such type report?

A No, 1 do not.

Q Do you know whether or not any other person
working with Veolia and/or Connex filled out such a
report?

A No, I do not.

Q Have you reviewed anything before coming here
that refreshes your memory? And by review, | mean

something you"ve looked at. [I"m not going to ever ask

questions what your lawyer told you. You understand
that"s privileged?
A Yes.

Q But have you reviewed anything that --

any photographs, documents --

A Yes.



15 Q -— at all before coming here?
16 A Yes.
10:12:58 17 Q What have you reviewed?
18 A I reviewed my two interviews with the NTSB, my

19 statement or my interview or testimony at the NTSB in
20 Washington, D.C. 1 reviewed a couple of the Connex cell
21 phone policy documents and also three or four of

10:13:29 22 Mr. Sanchez®"s counseling letters that 1 went over prior
to

23 September 12th with him.

24 Q Where are those documents now?
25 A The documents are in the property of my
counsel.
13
1 MR. PFIESTER: May we see a copy of them, Counsel?
2 MR. SHOHET: Sure. Do you want to do that at a
break
3 or do you want to take a break now and 1 can get them out
4  of my bag?
5 MR. PFIESTER: Either way.
10:13:59 6 MR. PETERS: 1If you want to do it now, maybe Paul
and
7 I can take a look through them.
10:19:48 8 MR. PFIESTER: Good idea. Let"s take a break.
10:20:01 9 THE VIDEOGRAPHER: OFff record 10:15.
10 (A recess was taken.)
11 (Whereupon, Mr. Hiepler joined the

12 proceedings.)
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THE VIDEOGRAPHER: On record 10:20.

MR. PFIESTER: Mr. Dahl, I"m going to mark as an
exhibit the notice of the deposition. It"s just a formal
thing here.

(Exhibit 14 was marked for identification.)

BY MR. PFIESTER:

Q Have you seen a copy of that notice?
A No, I have not.
Q I used the initials "MDE"™ for Master Depo

Exhibit No. 14, which is the next in order.
111 ask you In more detail, but did the
documents that you went over and we"ve sent out to be

copied, are those all of the documents that you reviewed

anytime recently that relate to this matter?
A Yes.
Q While we"re waiting to get them copied, let me
find out some background about you, please.
When did you First hire out for any railroad?
I hired out in June of 1976 with Amtrak.
Where was that?
In Seattle, Washington.
In what capacity did you hire out?

As union positions, red cap, baggage.

o o O O >

So that"s positions in the depot, basically,
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station?
A Yes.
Q And what is the extent of your education,
education?
A Graduated high school with some college.
Q What year did you graduate high school?
A 1977.
Q So you started out on Amtrak before you

graduated from high school?
A Yes.
Q What is the extent of your college, iIf you can

summarize that, please?

A Shoreline Community College with business law
classes.

0 When is that?

A That was In 1978.

Q Is that the extent of your formal education?

A Yes.

Q Did you get a degree after your high school
degree?
A No.

Q So you hired out in June of "76 for Amtrak up

Seattle and worked as a red cap, and so forth.
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That would be the Clerk®s Union, probably; is

that correct?

A The TCU, I believe, is what it was called.

Q Transportation Communications Union, correct?

A I believe so.

Q Do you still have your Union seniority?

A No.

Q How long did you work in Seattle for Amtrak?

A Until 1989.

Q Between "76 and "89 had you changed job
capacities?

A Yes. 1 worked ticket clerk. 1 worked in the

commissary. | worked at 8th Street Yard. |1 worked for

the Safety Department as a safety environmental control

coordinator. And that was the last position | had before

1 left Seattle.

o o O > O

And you said you worked at the 8th Street Yard?
Yes.

Is that in Seattle?

King"s Street Yard.

There"s an 8th Street Yard in L.A.

That"s what 1 was thinking. It was King"s

Street Yard.

Q

You just misspoke, correct?
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A Yes.

Q And if you do misspeak and want to correct any
of your answers, you can do that. You understand that?

A Okay.

Q In fact, after the deposition is completed, it
will be typed up in a little book and you®"ll be given an

opportunity to change it -- excuse me, sign it and you

make changes then, but if you do make changes at that
point in time, they could prove embarrassing to you,
depending on what kind of change you make.
Do you understand that?

A I understand.

Q Then what happened in 1989 by way of your
career?

A I took a position in Los Angeles for Passenger

Services, Train Provisioning Management Supervisor for

commissary.
Q Train Provisioning --
A Manager .
Q -- Manager for the commissary?
A Yes.
Q What does that mean?
A That was a supervisor of inventory control.



10:24:28 7 Q What kind of inventory were you a supervisor
of?

8 A Food, supplies, linens, all the items that
would

9 be stocked on an Amtrak train, maintain quantities,
ensure

10 turnaround rate, ordering levels, and trying to
coordinate

11 cost reductions by ordering massive amount but not
12 overstocking.
13 Q That was for the Amtrak trains that run in and

10:24:58 14 out of Los Angeles; is that correct?

15 A Yes.

16 Q Did you have people working under you?

17 A Yes, | did.

18 Q How many, approximately?

19 A Three or four manager clerks and approximately

20  five employees.

21 Q That was here in Los Angeles?

22 A Yes.

23 Q Were you involved in the movement of trains
when

24  you were up in Seattle working for Amtrak?

25 A No.
18

1 Q Were you involved in the movement of the trains

2 when you hired out in Los Angeles in 1989 as Provisional

3 Manager Supervisor?



10:26:00 8

10

11

12

13

10:26:26 14

15

16

17
Train

18

19

20

21

22

23

24

25

19

A No.

Q How long did you keep that position?
A Approximately, two years.

Q Then what did you do?

A I took a position as Safety & Environmental
Control Engineer in "92 or "93 assigned to Metrolink.
Q What does or did at the time a Safety &

Environmental Control Engineer do?

A Oversee the System Safety Plan, ensure
regulatory compliance, ensure reporting capability,
training, qualifying employees on injury/illness
standards, OSHA, FRA compliance.

Q That involved working with the people to make

the trains go from point A to point B, the people in

Service or Engine Service; is that correct?

A That"s correct.

Q Was that the Ffirst time you were involved in
Engine Service or Train Service on the railroad?

A Yes.

Q When you went to work in "92 or "93, that was
still with Amtrak, is that correct, or not?

A That®"s correct.

Q At that time Amtrak had a contract with

Metrolink, did it?
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A That"s correct.

Q How long did you keep that position as
Environmental Control Engineer?

A Approximately, five years.

Q Until about 1997 or so?

A Best of my recollection, yes.

Q In your capacity during that about five years
while you were Environmental Control Engineer, how many

people worked under you?

A None.

Q You were it?

A Yes.

Q And what was your territory geographically?
A All of Metrolink territory, along with I was

assigned some assignments for the Amtrak Safety
Department, which would have involved Oakland, Seattle,
Portland, Tri-Cities, Montana.

Q And you said you were involved in training in
that Safety Department; is that correct?

A That"s correct.

Q What did that consist of?

A All kinds of safety training. Um, we worked

with the Mechanical Department, and we would do all

their -- oversee all their lock-out, tag-out, hazardous

material, Haz Com, training for all managers in



3 injury/illness reporting, training for regulatory

4  compliance, hours of service, et cetera.

5 Q What do you mean by hours of service?

6 A Hours of service education.

7 Q And what is hours of service?

8 A Just to -- managers that didn"t have hours of

9 service requirements, to have them understand what the

10 hours of service requirements are.

11 Q That"s a federal requirement under certain

12  employees of the railroad; is that correct?

13 A That"s correct.

14 Q And it"s enforced by the FRA, the federal
10:28:59 15 government, correct?

16 A Correct, yes.

17 Q It"s an important law for your employees to
have

18 those accurately reported, the hours of service

19 information, correct?

20 A Correct.

21 Q What did you do when the five years had expired
10:29:29 22 in about 19977

23 A Took a position as Train Master working out of

24 San Bernardino for the Operations Department.

25 Q And that"s a Train Master again employed by

21

1 Amtrak?



2 A Yes.

3 Q And working on Metrolink trains?

4 A Yes.

5 Q Out of San Bernardino?

6 A Yes.

7 Q Where about in San Bernardino were you?

8 A At the San Bernardino Metrolink Station.

9 Q And what was your geographical area that you

10:29:58 10 were responsible for when you started in "97 as Train
11 Master in San Bernardino?

12 A The trains that run in and out of San
Bernardino

13 and Riverside to Los Angeles.

14 Q And how many people did you have working under
15 you during the time when you became Train Master of

16 San Bernardino, approximately?

17 A Approximately, 40, and I shared that

18 responsibility with two other managers.

10:30:28 19 Q Were they also Train Masters?
20 A No. They were Transportation Managers.
21 Q What is the difference between a Transportation

22 Manager and a Train Master?
23 A Grade, knowledge, experience and engine
24  qualified.

25 Q Which is which, in which slot on the totem
pole?

22



10:31:00

person

what

10:31:28

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Do you understand me?

A No, I don"t.

Q How does the actual responsibility of the Train
Master differ from that of a Transportation Manager?

A In our structure, the Train Master would
basically work for the Transportation Manager as an
understudy.

Q So the Transportation Manager, would that

have a larger jurisdiction geographically or the same?
A The same.

Q And of the 40 people that worked under you,

were their job capacities?

A Engineers and conductors.

Q The people that run the trains to make it go
from point A to point B?

A Yes.

Q How long did you stay as Train Master in
San Bernardino, approximately?

A Approximately, another five years.

So we"re up to about 20027?

Yeah, 2000, maybe right around there, yeah.

2000, 2002, yes.

Q
A
Q Your best memory, sometime around 2000, 20027
A
Q What did you do at that time?

A

I took a position as Transportation Manager on



23

10:32:28

10:32:58

people

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Ventura Sub, working out of the Moorpark and Montalvo
crew base for Metrolink.

Q Working out of Montalvo and what?

A Moorpark crew base.

Q And how long have you kept that position?

A I kept that position with Amtrak until June of
2005, and then Amtrak lost the -- or no longer had the
contract. It was Veolia having the contract in June of
2005, and 1 maintained that same position working for
Veolia.

Q So what you did is you changed paychecks,
basically, at that time; is that correct?

A Changed names on paychecks.

Q Names on paychecks, right.

When you first began working in 2000, 2002 on

the Ventura Sub as Transportation Manager, how many

worked under you?
A Approximately, 15.
157
15.
1-5?
Correct.
And what were their capacities?

Engineers and conductors.

o > O > O > QO

Total of 15 together?



24

10:33:25 4

8

9

10:33:51 10

11

12

13
of

14

15

16
out

17

10:34:32 18

19

20

21

22

23

24

A Yes.

Q Was there more than one Transportation Manager
working on the Ventura Sub at that time?

A No.

Q Did the same number of employees continue up

until June of 2005 when Connex and Veolia took over the

operation?

A I believe so.

Q And then walk us forward. What is your next
capacity?

A In, approximately, January of 2009 1 started
working as the Transportation Operations Testing Manager.

I did that for approximately three months, and in March

2009 1 accepted the Temporary Assistant General Manager®s
position at Metrolink, and then June 2009 1 went to the

General Manager®s position for Sprinter Veolia working

of Escondido.

Q As General Manager for Sprinter?
A Yes.
Q And what is the name on the paycheck beginning

in June of "09?
A Veolia --
Q Veolia --

A -- Transportation.
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Q Veolia Transportation?

Yes.
Is that what your current capacity is?
Yes.

Tell us what the Sprinter is.

> O > O >

Sprinter is a light rail DMU unit that operates
between Escondido and Oceanside. We also dispatch the
Escondido Sub. We dispatch the DMU units throughout the
day, basically from 4:30 a.m. to 9:30 p.m. At that point
we have temporal separation and we dispatch Watco Freight
Train over that same territory.

Q How many employees do you have working under

at the present time, approximately?

A Approximately, 32.

Q In what capacity are they?

A Train Operators, Dispatchers, Transportation
Managers, Safety Manager.

Q How much mileage is there of railroad track
mileage, 1"m talking approximately, that you are
responsible for?

A 22 miles.

Q In January of "09 -- strike that.

In the 2000 or the 2002 period when you became

Transportation Manager on the Ventura Sub, how much
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railroad miles, were you responsible for, approximately?

A Approximately, 70.

Q And up until the time you left being in a

managerial position on the Ventura Sub, was it still

the same number of mileage, 707?
A Approximately, yes.

Q When you left -- when you changed jobs -- let

back up.
So at the time of this train wreck, September

the 12th of "08, you were what?

A Transportation Manager on the Ventura Sub.

Q How many employees did you have working under
you?

A Approximately, 15.

0Q 15?

A Yes.

Q Engineers and conductors?

A Yes.

Q Any other job capacity work under you at the
time?

A No.

Q How many total employees were there working on

the Ventura Sub at that time?
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A

15.
A total of 157
An estimate.

1 know. Best estimate?

Yeah, best estimate. The extra boards would go

down, it would go up, we"d have vacancies, but

approximately 15.

Q

How was that split between engineers and

conductors again, approximately?

A It was, approximately, seven engineers and
conductors.

Q You said there was about 70 miles of railroad
territory you were responsible for, correct?

A Correct, yes.

Q That went from what point to what point?

A It went from Los Angeles to Moorpark. That"s
Metrolink Ventura Sub territory, and then from Moorpark

Montalvo on the UP Santa Barbara Sub.

Q

Metrolink
A
Q
Montalvo?

A

And what portion of those rail lines did
own?
The portion between Moorpark and Los Angeles.

And who owned the line between Moorpark and

Union Pacific.
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Q So the Metrolink had joint trackage rights in

that territory?

A Yes.
Q And it does with other railroads, does it not?
A Yes.
Q Like the BNSF, for example, in San Bernardino?
A Yes.
Q In the summer of 2008 how was -- you said there

were about 15 people that worked under you, the engineers
and conductors, correct?

A Correct.

Q And were there any other managerial personnel
out in that area?

A No. Closest manager was stationed in
Los Angeles.

Q Was that a Transportation Manager in

Los Angeles?

A Yes.

Q So did your jurisdictions overlap?

A Yes.

Q To what extent did they overlap?

A Well, all the Transportation Managers are

responsible for all the employees. The managers at the

outlying points have the direct responsibility of their
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own crew base, but they also oversaw any other employee

any other location they have to be on as a secondary
manager .

Q And did the crews report -- where did the crews
report to duty?

A In the morning they reported to both Moorpark

and Montalvo. After their break in the afternoon, they
reported back to Metrolink®"s Central Maintenance Facility
at Taylor Yard.

Q How far apart are Moorpark and Montalvo,
approximately?

A Approximately, 26 miles.

Q Did you have an office in that area, a physical
office?

A Yes.

Q Where was it located?

A I had an office in Montalvo, which was the main

office, and 1 also was able to do work in Moorpark.
Q There was a facility there you could use?
A Yes.
Q What was that facility?
A A trailer where the crews sign on and get their
track warrants and bulletins.

Q At Moorpark?
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A At Moorpark.

Q Was the end of the line of the track owned by
Metrolink at that point?

A Yes.

Q Who did you report to in the summer of 20087
A Gregg Konstanzer.
Q

Who is Gregg Konstanzer?

A He is the Assistant General Manager for Connex
Transportation.

MR. KIEGEL: Was that Assistant General Manager?

THE WITNESS: Yes.

BY MR. PFIESTER:

Q You said "is." Is that his current capacity?
A No.

Q He was asked to leave, was he?

A Yes, in March of 2009.

Q Do you know the circumstances of his being

to leave Metrolink?

A Not exactly.

Q What have you heard?

A That it was in conjunction with the Chatsworth
Metrolink Union Pacific collision.

Q And could you give me any more detail, please,

about, quote, iIn connection with the Chatsworth Union
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Pacific collision?
MR. SHOHET: 1Is the question what has he heard?
MR. PFIESTER: Yes.
MR. SHOHET: What has he heard, okay.
What have you heard, if anything?

MR. PFIESTER: Let me back up so the record is

Q Mr. Konstanzer, he was asked to leave in March

of 2009, correct?

A Correct, yes.

Q He was no longer after that the Assistant
General Manager?

A That"s correct.

Q Tell me what you have heard about the --
factually heard about the underlying circumstances that
resulted in that.

A That Metrolink had elected to not have him on
the property and doing the role of the Assistant General
Manager and, therefore, they have the right to accept or
deny anybody and so, therefore, he was out of the
position.

Q So it was Metrolink®"s decision to ask him not

be there?
A That®"s what | understand.

Q Or asked Veolia to ask him to leave; is that



17 correct?

18 A That"s what | understand.

19 Q Do you know any other -- have you heard any

20 other reasons, other than Metrolink asked him? In other
21  words, why did they ask him, if you know or have heard?
22 A The only thing 1 have heard is it was in

23 conjunction with the Metrolink Chatsworth collision.

24 Q No more specific details?
25 A No.
32
1 Q To whom did Mr. Konstanzer report in the summer
2 of 2008?
3 A To Tommy McDonald, General Manager for Connex
4  Transportation.
5 Q Mr. McDonald, he also left, did he?
6 A He left at the same time that Mr. Konstanzer
had
7 left.
8 Q He was asked by Metrolink to leave, as far as

9 you know?

10 A As far as | know, yes.

11 Q Where did Mr. Konstanzer go in March of 2009

12 after —- it was after the Washington, D.C. hearing,
10:43:58 13 correct?

14 A Correct, yes.



15 Q They were there and you were there too,
correct?

16 A Correct, yes.
17 Q Where did Mr. Konstanzer go, to your knowledge?
18 A He is working currently for Veolia

19 Transportation and on some special assignments under

20 business development.

21 Q Under business development?
22 A Yes.
10:44:29 23 Q Where is he working, if you know,

24  geographically?

25 A 1 believe, to the best of my knowledge, it"s in

33
1 San Dimas.
2 Q And you say Veolia Transportation, is that
3 Veolia Transportation, Inc.?
4 MR. SHOHET: Excuse me.
5 MR. PFIESTER: If you know.
6 MR. SHOHET: What is the question? 1"m sorry. Is
7  there a question?
8 MR. PFIESTER: 171l reask it.
9 MR. SHOHET: Thank you.
10 BY MR. PFIESTER:
10:44:57 11 Q You said as far as you know Mr. Konstanzer left
| 12 Metrolink and went to work for Veolia Transportation,
nc.

13 as a special business development person.
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McDonald

A He left Connex, which was a division of Veolia
and went to work for Veolia.

Q Right. He was working for Connex at Metrolink,
and then he left, is that correct, as far as you know?

A Well, 1 don"t quite understand the question,
because he did leave -- his paycheck remained the same.
He wasn"t employed on the Metrolink property or doing
Metrolink work.

Q Well, you said that he works for Veolia
Transportation, Inc., as far as you know?

A As far as | know, yes.

Q Let me ask you the same question with regard to

Mr. McDonald. Where did he go, if you know, after March
of 2009? When he was asked to leave?

A I don"t know what -- he"s working special
assignments for Veolia, and 1 don"t know exactly what
those special assignments are.

Q Have you heard from anybody what those special
assignments are that are being worked by Mr. McDonald?

A He went to Austin to assist Austin with their
operation. He also went to Tri-Rail in Miami to assist
with their operation. He"s also been back to Washington
in conjunction with the NTSB hearings.

Q Is that all you remember about what Mr.



13 has done after he left?

14 A Yeah, that"s all -- yeah.

15 Q You say Austin, Texas. Veolia has a contract
16  there, does it not?

17 A No, it does not anymore.

18 Q During what period did it have a contract,

10:47:00 19 approximately?

20 A It had a contract up until mid-December of
2009.
21 Q What was that contract? What did they do there
22 in Austin, Texas?
23 A They were the operator and they assisted with
24  the track infrastructures for Cap Metro.
25 Q What is Cap Metro?
35
1 A It"'s ——
2 Q Commuter service?
3 A Yes.
10:47:27 4 Q Heavy rail?
5 A No. 1 believe they have DMU units, and they

6 also have something similar to the Sprinter where they

7 will dispatch freight trains.

8 Q And what about Tri-Rail, that"s in Florida, you
9 indicated?

10 A Yes.

11 Q What is that?
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correct?

the

3

4

A That is heavy rail.

Q Heavy rail is the same rail there is at
Metrolink here, correct?

A Correct.

Q It"s 4 feet 8-1/2-inch gauge, correct?

A IT you say so. 1 don"t know what the gauge 1is,
but 1"m sure it"s the same.

Q And where in Florida does Tri-Rail operate, if
you know?

A Out of Miami, and 1 don"t know other than that.

Q Do you know how large an area it operates in?

A No, 1 don"t.

Q It"s a commuter service, too, or passenger

service; is that correct?

A Yes.

Q Do you know, do they have a separate

or do you know?

A 1 believe that it is -- they have a maintenance
contract with Bombardier.

Q You"re talking about the Tri-Rail?

A Yes.

Q Which is a separate entity from Veolia,

A Well, Tri-Rail, they work for the agency for
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State of Florida, and Veolia is the operator.

Q And by "operator,”™ what do you mean?

A They have the engineers and conductors that
operate the trains.

Q Basically the same thing that Veolia®s Connex
had here or still does actually?

MR. SHOHET: When you say '"Veolia,'" you mean Connex
Railroad, LLC, is that what you"re referring to?

MR. PFIESTER: Yes.

Q You understand when 1 say ''Connex," 1"m talking

about Connex, and I"m referring here -- in the Metrolink

area 1"m talking about Connex Railroad, LLC. You

understand?
A I understand, yes.
Q Now, when you became General Manager, you

basically replaced Mr. McDonald; is that correct,

temporary General Manager?

A No. 1 actually became Temporary Assistant
General Manager.

Q Assistant, okay. Then you replaced
Mr. Konstanzer?

A That"s correct.

Q Who replaced Mr. McDonald, if you know?

A John Kerins.



far

10:50:29

you

38

10:50:59

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Spell his last name, please.
A K-e-r-i-n-s.

Q Is he still with the Metrolink operation, as

as you know, or do you know?

A No.

Q Has he been replaced?

A He has.

Q Who replaced him, if you know?

A Mr. James Davis.

Q Is he the current General Manager, as far as
know?

A Yes.

Q Do you interact with these people, Mr. Kerins

and Mr. Davis, as part of your job?

A Yes.
Q And in what capacity, in what way?
A We were just back in Chicago approximately a

week ago at a General Manager®s meeting.

Q Who sponsored the meeting, if you will?
A Veolia.
Q Who all came to it? |1 don"t mean individual

names, 1"m talking about people from where.
A All the General Managers, Business Development,

Finance, Legal, Contracts.
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Q You say "all the General Managers.'" Be more
specific. Does that include General Managers from
Tri-Rail, for example?

A Tri-Rail.

Q Where else?

A Boston Sprinter, Metrolink and Austin. We

have a General Manager there during their shutdown
procedures.
Q By shutdown procedures, are you saying the

railroad is shutting down or Veolia is leaving?

A Veolia is leaving.
Q Its contract was not extended; is that correct?
A The contract was terminated for convenience in

December of 2009.
Q Whose convenience?
A Cap Metro.
Q What is your understanding about that

convenience?

A I don"t have a lot of information, just that
they decided to go with a new operator.

Q And you mentioned a new area to us, the Boston
area, the Boston Commuter Railroad, correct?

A Yes.

Q What is that?



7 A That"s heavy rail, passenger service. There

are

8 several partners that actually oversee that, and I don"t
) 9 know all their names and, you know, what their portion
is.

10 And it"s quite large, and 1 don"t know their miles. 1

11 could look at a map and give you all the information.
10:53:01 12 Q Do you remember its complete name?

13 A MBCR.

14 Q Massachusetts Bay --

15 A Commuter Railroad.

16 Q And does Veolia still have an active contract

17 with that MBCR?

18 A Yes.

19 Q Do you know how long it extends?

20 A I do not.

21 Q Do you know approximately when they first got -

22  strike that.

23 Do you know when Veolia first got a contract

24 with the MBCR?

25 A I do not.
40

1 Q About how many, approximately, General Managers

2 were at this meeting in Chicago that you just mentioned,
3 approximately?

10:53:54 4 A Five.
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Q While you were working at the Metrolink
facility, were there any -- and before Mr. McDonald was
replaced, were there any general managers other than him?

A Yes. There were other General Managers when
Amtrak had the contract.

Q From June of 2005 up until Mr. McDonald was
asked to leave, were there any other General Managers at
the Metrolink Railroad?

A No.

Q Other than Mr. McDonald?

A No.

Q What about Assistant General Managers, during
the period that Connex Railroad, LLC had that contract,
which means up to the present time, has anyone been
Assistant General Manager, other than initially

Mr. Konstanzer and his replacement now?

A Up until he was released in March of 2009, yes.

Q Well --

A No other Assistant General Managers.

Q He"s been the only Assistant General Manager
there?

A Yes.

Q Approximately, how many Train Masters were

working for Connex beginning in June of 20057
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A Approximately 12.

Q How many Transportation Managers were there in
June of 20057

A That total 1 gave you was both Transportation
Managers and Train Masters.

Q Do they also have Road Foreman of Engines?

A Yes. And that number 1 gave you was the number
of all managers.

Q So 12 managers, Road Foreman, Train Masters,
Transportation Managers?

A Yes.

Q Are there any other titles or capacities which

you"re including in the word "managers'?

A No.
Q Now, how many transportation -- how many
managers were there in March of 2000 -- strike that.

How many managers were there in September of
2008 when the train wreck in Chatsworth occurred,
approximately?
A Approximately, 12.

Q Do you know the names of any who have left

as a Transportation Manager?

A Left and left Connex?

Q We"ll do it both, left --
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A

Q

Or gone back running?

All of those. |If you could just please tell me

who did what, like somebody took his seniority back, and

just explain, or somebody left and went to Timbuktu.

A

o o O > O

went back

Q
A

Q

exercised

All right. 1 left and went to the Sprinter.
That"s one.

Mike Hyman went back to operating a locomotive.
How do you spell '‘Hyman"?

H-y-m-a-n.

What was he?

Transportation Manager. Mark Challed left and
running as Transportation Manager.

He was an engineer?

He was an engineer, yes.

So when you say "went back running,’™ he

his Union seniority and drives the trains or

operates the trains, correct?

A

Q

A

That"s correct. Ted Fritz retired.
When did that happen, approximately?

That happened, approximately, September of

What was his capacity when he retired?
Transportation Manager.

Do you know where he is now?

Oceanside, California.
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Q He"s retired because of his age, as far as you
know?

A Yes.

Q Do you know if he"s working for anybody else?

A I don*"t know what his current status is.

Q Are there any other managers, using the term
that you used, that have left during the period that you
were there?

A Not that 1 remember.

Q Did you know all the managers, all the

approximately 12 managers?

A Yes.

Q Well?

A Yes.

Q You dealt with them on a regular basis?

During the time you were there, did Veolia

in anybody else from other Veolia entities, if you will,
to work?

A Not that I remember.

Q I"m talking about as a manager, as a Train
Master, as a Road Foreman, any as a supervisory person
above the level of conductor or engineer?

A We promoted.

MR. SHOHET: Just so I"m clear, you"re asking if
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Veolia Transportation or Connex brought in any managers
during the 2005 period forward, other than the ones he
mentioned.

MR. PFIESTER: Yes. Thank you.

MR. SHOHET: I just wanted to make sure.

THE WITNESS: You mentioned from other agencies.
That doesn”t include engineers or conductors we have
promoted from the rank up to manager level.

BY MR. PFIESTER:

Q Who would they be?

A There would be several. As each one of those
managers that | described either went back running or
retired or went elsewhere, there was replacement from
within the ranks.

After 1 left and went to the Sprinter, they
brought in a gentleman by the name of Ronnie Russell and
made him the Assistant General Manager.

Q When was that, approximately?

A September of 2009.

Q Anybody else you can think of?

A

Um, there were -- there"s a -- currently

a guy on special assignment that"s assisting Metrolink
that used to work out of Austin, but I haven"t been up
there -- anything after 1 left, you know, I"m not

completely aware of.



1 Q Right. Well, to your knowledge, had anybody in
2 a managerial capacity had prior experience? Let me back
3 up-
11:01:30 4 Veolia has transportation services, provides
5 them all over the world, correct?
) 6 MR. SHOHET: Excuse me. Excuse me. Give me a
minute
7 to object.
8 When you say "Veolia,”™ do you mean Veolia
9 Transportation or any other Veolia entity? Which is it?
10 BY MR. PFIESTER:
11_ Q Veolia, | don"t mean just Veolia
Transportation,
12 Inc. 1°m talking about Veolia Environmental or any other
13 Veolia-related organization, okay, when 1 ask you this
14  question.
15 They provide transportation services throughout
16  the world, correct?
11:01:59 17 A Correct.
) 18 Q And they provide rail transportation services
in
19 a number of -- do you know how many countries,
20 approximately?
21 A No.
22 Q Now, so my next question is, do you have a
23 recollection of anybody having come to work for Metrolink
24 here in L.A. who had had prior experience with some other
25 Veolia Transportation entity?
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11:02:28 1 A Yeah. We had a guest -- 1 don"t know if he was
2 actually employed by Metrolink, but we had a guest from
3 the U.K. by the name of Fred Benson.
4 Q And what do you mean by "guest'?
5 A Well, 1 don*t know if he was a Metrolink -- he
6 was paid through Metrolink or if he was paid through
7 Veolia as a guest on the property.
8 Q As a guest on the property, did he actually

9 perform work at Metrolink?

10 A Yes.
11:02:59 11 Q What kind of work?
12 A It was a managerial kind of an overseer at

13 Taylor Yard, and I don"t know what his duties entailed.
14 Q Was it mechanical, operational, or do you

15 recall?

16 A It was operational.

17 Q But you said a manager/overseer at the Taylor

18 Yard?

19 A Yes.

20 Q Do you know what his duties encompassed?

21 A No.

22 Q Do you know how they were different from other
11:03:29 23 managers?

24 A Yeah, he didn"t have direct oversight of the

25 movement of trains.
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1 Q What did he have oversight of, as far as you
2 know?
3 A I don"t know exactly what his duties all were.
4 Q How long was he here, approximately?
5 A A year.
6 Q About a year or so?
7 A Yeah.
8 Q Okay. Do you know where he went?
11:03:59 9 A No.
10 Q Are there any other people whose name you would

11 list in the answer to the question? Let me reask the
12 question.
13 Are you aware of any other people who came from

14  any other Veolia -- 1™m talking about Veolia
Environmental

15 all the way down -- to work at Metrolink here in
16 Los Angeles, other than you mentioned Fred Benson? Is
17 that what you said?

11:04:27 18 A Benson, yes. No, 1 don"t recall anybody else.
19 Q Other than the individuals you"ve mentioned

20 before who went to work for the various entities in
Austin

21 and Tri-Rail and Boston, and so forth, are there any
other

22 individuals who worked at Metrolink and have transferred

23 over to one of those other Veolia entities, to your



24 knowledge, during the period from June of "05 to the

25 present time?

48
1 A After 1 left, Mr. Bud McDaid went to Tri-Rail.
2 0Q It"s M-c-D-a-i-d?
3 A Yes.
11:05:01 4 Q What was he?
5 A Transportation Manager.
6 Q Transportation Manager for Metrolink?
7 A Yes.
8 Q Same as you?
9 A Yes.
10 Q Is there a difference in the Transportation

11 Managers, other than one of jurisdiction, geographical

12 jurisdiction?

13 A Um, there were -- there was only one other
11:05:29 14 difference, which was my title. 1 had Senior

15 Transportation Manager.

16 Q And how did that -- your responsibilities
differ

17  from anybody else"s?

18 A I had some safety oversight, um, assisted with
19 the testing and, um, also assisted at L.A. Union Station,
20 Taylor Yard.

21 Q What do you mean assisted with testing?

11:05:53 22 A Kind of oversaw the testing and joint testing



23 programs for Metrolink and helped the Safety Operations
24  Officer with the 2179 program, helped with the efficiency

25  testing program and guide.

49
1 Q When you use the word "testing,"” you"re talking
2 about efficiency testing?
3 A Yes.
4 Q What is efficiency testing?
5 A Test and observations of employees in the work
6 environment.
7 Q For what purpose?

11:06:29 8 A To ensure compliance of the rules.
9 Q Which rules are you talking about?
10 A General Code of Operating Rules, Timetable
11 Special Instructions, Safety Rules, Connex Operational
12 Notices, any of the other administrative-type rules that
13 would apply to a testing environment.

11:07:00 14 Q And how did your job assisting in the testing,

15 the efficiency testing, differ from that of other

16 Transportation Managers?

17 A I worked directly with the Safety Manager to
18 assist her with, again, the program, the testing guide,
19 the testing database.

20 Q "Testing guide"™ is what you said?

21 A Yeah.

22 Q  G-u-i-d-e?
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A Yes.
Q And database?

A Database, which is the electronic documentation

of the test.

Q Of the efficiency testing?

A Yes.

Q And who is the Safety Manager you®re referring
to?

A Um, it"s -- | believe it"s still Brenda

Lettengarver, although I understand she is going at some

point over to Amtrak. |1 don®t know if she has left yet

not.
Can you spell her last name?
L-e-t-t-e-n-g-a-r-v-e-r.

Q

A

Q Lettengarver?
A Uh-huh.

Q

The other thing, you have to answer "yes"™ or
""no" because '"uh-huhs' are difficult for her to right
down. You“ve done fine so far.
A Yes.
Q Was she or had she been the Safety Officer
during the entire period, June of "05 up to the present?

A Yes.

Q Have you heard why she®"s going over to Amtrak?
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A No.
Q Has Amtrak -- strike that.
Connex"s contract is going to stop, correct?

A Correct, yes.

Q And when is that?

A June of 2010.

Q Will the fact that it stops affect your
employment, as far as you know?

A My employment, personally?

Q Yes.
A No.
Q Do you have a written contract or do you have

just an oral contract?
A 1 have a written contract.

Q I"m not -- let me ask you this: For what

is it of time?
A For the length of time that we will operate the
Sprinter service in Escondido.

Q What is that contract, that underlying

the period of time?
A The current contract will expire in December of
2012, and then there are some options for extension.

Q But your written contract is if it"s extended,
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then you will maintain your same capacity?

A Until they choose to -- there®s an exclusion on
the contract that it can be terminated by either party at
any time.

MR. SHOHET: When you get to a convenient point in

your examination for maybe a short five-minute break --

MR. PFIESTER: Sure.

MR. SHOHET: Any time when It"s convenient.
BY MR. PFIESTER:

Q Is Brenda Lettengarver related to someone else
who works there?

A Brenda Lettengarver is married to an SCRRA
employee by the name of Gary Lettengarver.

Q What does he do, his capacity, iIf you know?

A I"m not sure his current. 1 believe it"s
Director of Operations.

Q What does that mean by way of what kind of job
function?

A Oversees the operations and the contractors,

that®s my guess.
MR. PFIESTER: We"ll take a break now.
THE VIDEOGRAPHER: OfF record 11:10.
(A recess was taken.)

THE VIDEOGRAPHER: On record 11:21.
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MR. KIESEL: Just a quick thing I meant to say at

outset, and that was this: We received on Friday 2,200
pages of material. We have done our best to look through

these 2,200 pages of material plus the additional

we got today. It may be that based upon the pacing of
this deposition, that it"s not going to get completed

today. It would be our hope with the majority of

depositions they take no more than one day under most
circumstances, but it may be, though -- I can"t say it"s
going to happen, but we may need to put the deposition
over even if we finish early to have an opportunity to

fully review the materials we have not yet had a chance

do. This would be the only deposition that will be an

issue In because we are reviewing the materials today.

it may not happen, but it"s a possibility
MR. SHOHET: Thanks.
BY MR. PFIESTER:

Q While we"re doing housekeeping things, at the
break, Mr. Dahl, your attorney was kind enough to make
copies for us of these documents that you reviewed. |
want to verify that, in fact, those are all of the

documents that you reviewed before -- meaning, in the
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few days or anything that would refresh your memory to
testify about. You have looked at a number of papers up
to a tab.

A Yes. These Letters of Counseling are the ones

reviewed prior to this meeting, deposition. These Connex
cell phone policies are the ones that 1 reviewed prior to
this deposition.

Q You handed me Letters of Counseling, and 1 have
one, two, three, four, five, six pages, correct? 1 have

six pages. | put a little circle around the number.

A No, that"s not correct.
Q It"s not correct?
A Five pages. This one is a cell phone policy.
Q Thanks. So 1"ve already marked as MDE 15 the
counseling records.
(Exhibit 15 was marked for identification.)
MR. PFIESTER: MDE 15 are the five counseling letter
pages.
Then 1"m marking as MDE 16 the one page. What
did you call it, Connex Metrolink electronic device
policy?
A There®s four pages of the electronic device
policy.

Q You®"ve now handed me all four?



15

16

17

18

19

20

21

11:25:30 22

23

24

25

55

11:25:57 4

from

11:26:24 6

10

11

11:26:58 12

13

A Correct.

MR. SHOHET: Are they the same policy or different?
You said they"re four pages of the policy.

THE WITNESS: They"re different versions of the
policies over periods of time.

MR. SHOHET: Fine, thanks.
BY MR. PFIESTER:

Q Are they in chronological order, and 1™m
referring to MDE 16, which we just marked?

(Exhibit 16 was marked for identification.)

THE WITNESS: No, they"re not.

BY MR. PFIESTER:

Q Could you put them in the correct chronological
order and 1711 re-number them. |1 should have asked you
that before.

A That being that the one on top is Rule 1.10

the General Code of Operating Rules.
Q 1"ve marked as MDE No. 16 four pages of
documents beginning, as you indicated, with 1.10, the

General Code of Operating Rules document, correct?

A Correct.
Q What else do you have here that you haven™t
marked?

A I have my interview with the National



14  Transportation Safety Board on September 25th, 2008.
15 Q Do you have -- is there a tab there? That
16 yellow tab, what is it?
17 A That"s MDE 17.
11:27:31 18 MR. PFIESTE: 1"m going to attach a copy of the NTSB
19 interview of September the 25th, 2008.
20 (Exhibit 17 was marked for identification.)

21 BY MR. PFIESTER:

22 Q What else do you have?
23 A NTSB interview, Richard Dahl, of January 21st,
24  2009.
25 MR. PFIESTER: 1"m marking that MDE 18.
56
1 (Exhibit 18 was marked for identification.)

11:27:56 2  BY MR. PFIESTER:
3 Q Do you have anything else?

4 A Yes. This is the National Transportation
Safety

5 Board, not an interview, it was --

6 Q Your testimony in Washington, D.C.?

7 A Testimony in Washington, D.C., yes.

8 Q That was --

9 A March 3rd of 2009.

10 Q Right. That was during the first day of the

11  two-day public hearings they had there, correct?

12 A Yes.
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Q And you were one of the witnesses who

correct?
A Yes.
MR. PFIESTER: 1"m marking that MDE -19.
(Exhibit 19 was marked for identification.)
BY MR. PFIESTER:

Q Now, other than these documents we"ve just
marked, being numbers MDE -15 through MDE -19, are there
any other matters whatsoever, photographs, anything, that
you reviewed in the last few days to refresh your memory

about any part of this?

A No.

Q You mentioned about working with the testing
database.

A Yes.

Q Efficiency testing database, as well as the

Efficiency Testing Guide. Do you remember that before

break?

A Yes.

Q What is Efficiency Testing Guide or the testing
guide?

A That®s our program, Efficiency Testing Program,
procedures, testing requirements we issue to our managers

for instructional purposes and also have it available to
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the FRA for inspection.
Q And is i1t something that the rank and file sees
in the normal course of their business?

A I don"t know. 1 don"t think so.

Q In what form is it, like a paper?

A Paper and electronic.

Q Who is the author of it or who are the authors
of it?

A I think the Director of Safety, Brenda
Lettengarver, is the author of record.

Q OFf all of the documents in the testing guide?

A Yes.

Q About how big is the paper portion of it,

ballpark?
A 50 pages. It"s just an estimate.
Q That"s all -- you understand I"ve asked you

estimates about years and pages --

A Right.

Q -— distances. You can give estimates about all
sorts of things, as long as you tell us what that is,
okay?

A Okay.

Q Now, what about the testing database, describe

that.
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A That"s an Access database program that"s
electronic that all of the efficiency testing managers
have access to and can enter the data directly into the

database, and you can pull reports and print paper

and categorize and separate and basically pull all the
information out and print it into paper.
Q When you say ""Access database,' you®re talking

about the software program Access?

A Yes.
Q Do you know who created this testing database?
A A gentleman by the name of Carl Parr, who is a

Veolia employee.
Q Spell his last name.
A P-a-r-r.

Q Where is he located?

A Back East, and I don"t know what city.
Q Does he work with one of the railroads that

Veolia operates, or do you know?

A I believe he works in the corporate offices.
Q Where are they located?
A There are several, but there®s one in Silver

Springs, Maryland. There"s one in Chicago. And I don"t
know which office he"s out of.

Q Does this program -- strike that. Is the
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program you"re referring to, the Testing Database

valid for other than rail operations, or is It designed

for rail operations?

A

Q

It"s designed for rail.

And is it -- you said Mr. Parr, Carl Parr, was

the one that authored it. It"s a Veolia product, if you

will; is that correct?

A

Q
entity,

A

Q
A
Q
A
Q

Yes.

When we say ""Veolia,"™ do you know which Veolia
it you know?

I don"t know. Veolia Transportation.

Is that your guess or --

That"s my guess.

It"s one of the Veolia entities, correct?

Yes.

And you say all the managers have access to

testing database?

A

Q
A

Yes.
All the managers in Metrolink, correct?

All the managers of Metrolink. They also use

that program at other locations.

Q

Can the managers at Metrolink access the

at other places?
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A I don"t know. I believe you"re set up for just
one location.

Q How do the managers access the program at
Metrolink?

A It"s an online program that they would go in

enter a user name and password.

Q Internet connection?

A Internet, yes.

Q Did you, yourself, enter information on that
database?

A Yes.

Q Does each manager, between the period June of

2005 and the last time you were aware how it was used,

each manager enter his own information or do they have a
clerical-type person, or do you know?

A Each manager enters their own.

Q What kind of data can be obtained? You said

it"s a database that could be sorted different ways,

correct?

A All the testing numbers and rules that are in
the testing guide.

Q Do those include all the rules in the Book of
Rules, if you will?

A 1 don"t know if it includes all the rules.
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Q I use the term "Book of Rules.” Are you

familiar with that term or not?

A General Code of Operating Rules?

Q Yes. Some railroaders use the term "Book of
Rules,' correct?

A Yes.

Q We"re talking about the same thing, the General

Code of Operating Rules?

A Yes.

Q Did you watch the hearings, other than the one
that you participated in, the NTSB hearings?

A 1 watched the most recent final findings most

the day, not all of it.
Q There are a number of rules -- In addition to

the General Code of Operating Rules, there are a number

other rules that came into play in the Chatsworth case,
correct?
A Yeah, meaning there"s cell phone policies.

They“re also in the General Code.

Q Right.
A Can you give me an example of the rules you"re
referring to?

Q Sure. 1"m talking about the rules relating
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to —- well, let me just back you up.
Here"s my question: Does the database include

information about each of these rules, the one about red

signals?
A Yes.
Q And so if somebody -- if a manager wanted to

find out how many times X employee had ran a red signal,

he could put that information in and it would generate

answer; is that correct?

A Yes.

Q By the same token, if someone wanted to ask how
many red signal violations there were or red block

violations there were, that could be put in and the

would be obtained; i1s that correct?
A Yes.
Q Now, is that true for the -- is there a rule

about delayed in the block?

A Yes.

Q Is that one of the rules that is in that
database?

A Yes.

Q And is that one of the rules that"s tested?
A Yes.

Q When 1 say "'tested,' we"re talking about
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efficiency testing?

A Yes.

Q How about the rule requiring the engineer to
call out the aspect or color of the signals?

A Yes.

Q When you say "'yes," do you mean that yes, that
information is in the database?

A Yes, that"s correct.

Q And, yes, that®"s also one that is tested on,
it"s an important rule, correct?

A Correct, yes.

Q By the same token the delayed in the block is

important rule -- let me back up.
It"s true, is it not, the delayed in the block

is an important rule which is why it"s tested on?

A Yeah, that"s correct.

Q How about the rule -- the various cell phone
rules, are they contained in the database?

A I don"t know if all of them are. The General
Code Rule 1.10 is.

Q And if one of the -- there®"s more than one rule

pertaining to the cell phone usage, correct?

A Yes.

Q And if any of those were violated or allegedly
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violated, would that be entered in the database or is it
entered by subgroup?

A No. They would be entered as a Rule 1.10.

Q Regardless of whether it was an amendment or
notice or bulletin or whatever it was, correct?

A Correct, yes.

Q There®s a rule, is there not, about

persons being in certain places on the train, correct?

A Correct.

Q And where are unauthorized persons not supposed
to be?

A In the control compartment of a cab car or
locomotive.

Q Define unauthorized person as you use it with

regard to the Head End Authorization rule that you just
described.

A Without looking at the rule, my summary of it

a person that is not engaged in railroad business,

have a responsibility or authorization to be up there or
doesn®t have the correct documentation or Head End letter
to allow them to be up there.

Q That"s even if they are an employee of Connex,

unless they have one of those things you summarized,
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they"re not supposed to be there?

A Correct, yes.
Q Is that a rule that is found in the database?
A I"m not sure.
Q It is an important rule, though, needless to

say?

A Very important.

Q Very important rule. Okay. Now, you"ve
indicated -- let"s go back to the period from June of "05
up until you"ve changed position and work for Sprinter,
okay .

You said that -- did you have a contract there

as well on the Metrolink property, a written contract?

A Did I personally have a written contract?

Q Yes.

A No.

Q It was just an oral agreement between you and
who?

A It was an offer and acceptance letter. It was

issued by Connex Railroad.
Q And counsel asked something when we were using
the word ""Connex' back and forth.
When we talk about Connex within the
metropolitan -- or within the Metrolink area, we"re

talking about Connex Railroad, LLC, correct?
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A Correct.

Q Connex is a name that sometimes is used, or at
least in the past, with other Veolia entities in other
places, correct?

A Correct.

MR. SHOHET: And if you just allow me to make a
clarification point for the record --

MR. PFIESTER: OFf course.

MR. SHOHET: Connex Railroad, LLC is the contractor.
Veolia is an owner -- is, | think, the sole owner of the
LLC, so sometimes people refer to Veolia and Connex
interchangeably, but Connex is the operator under the
contract with Metrolink, and veolia is the managing
member -- is the member of the LLC.

MR. PFIESTER: Thank you, Counsel.

MR. SHOHET: Okay.

BY MR. PFIESTER:

Q Is it true, is it not, Mr. Dahl, that people
like yourself, when you talk about Veolia, the entities
are sort of used interchangeably, for example, Mr. Parr
works for some Veolia entity, but you®"re not sure which
one, correct?

A Correct.

Q And that phenomena is common, that Veolia has a

number of entities, correct?
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A Correct.

Q And, in fact, do you know who Veolia

is, correct?

A Yes.
Q Tell us who Veolia Environment 1is.
A Veolia Environment is the parent company to

Veolia Transportation.

Q That"s a company that"s headquartered where?
A I believe it"s in Paris.

Q Paris, France?

A Paris, France.

Q For example, let me show you Exhibit 16, page

down in the lower right-hand corner it says "Veolia

Environment,' correct?

A Yes, it does. It also has "Connex Railroad,
LLC."

Q Correct. Then by the same token, let me show

you an exhibit I"m going to mark MDE 20, which is two
pages. 1°"m marking them 1 and 2. That"s a letter dated
September 15, 2008, and, again, on both the first and
second page in the lower right-hand corner it uses the

seal of "Veolia Environment,' correct?
(Exhibit 20 was marked for identification.)
THE WITNESS: Yes. And it also references Connex

Railroad, LLC.
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1 MR. PFIESTER: Correct.
2 MR. SHOHET: When you -- these exhibits, other than
3 the ones | gave you, are you going to have copies for me,

4 as well?

11:44-29 5 MR. PFIESTER: Yes, 1 do.
6 MR. SHOHET: So this is 20. |Is that the first --
7 MR. PFIESTER: That"s the first page.

11:44:35 8 MR. SHOHET: |Is this the first exhibit you marked

9 other than the policies and stuff we gave you?

10 MR. PFIESTER: Yes.

11 BY MR. PFIESTER:

12 Q Referring to Exhibit 20, MDE 20 right in front
13 of you, it does say "Connex Railroad, LLC," but it says

14 "Connex™ up at the very top, just "Connex,' nothing else,
15 correct?

16 A Correct.

17 Q Look at page 2 of Exhibit 20, Tommy McDonald,

11:45:57 18 he"s the General Manager we"ve spoken about, correct?

19 A Correct.

20 Q And who is Ron Hartman?

21 A Ron Hartman --

22 Q I"m referring to page 2.

23 A Yeah. Ron Hartman is, according to this on his

24  title, and I don"t know if his title has changed, but

25 Executive Vice President for Rail.
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Q And Executive Vice President of what, if you
know?

A Veolia Transportation.

Q Do you know if he has any other capacities or

wears any other hats in the Veolia entity group?

A I don"t know.

Q Have you met him personally?

A Yes.

Q When did you First meet him, approximately?

A Um, probably -- approximately, sometime in

Q After Veolia took over the Metrolink operation,
correct?

A Yes.

Q And between then, that date, and the Chatsworth
collision, the train wreck September 12, 2008, how often
did you see him in person, approximately, if any?

A Oh, approximately seven, eight times.

Q And what was he doing or what was happening

you would see him?

A Usually when 1°d see him, 1 would go to the
Metrolink offices in Pomona, and he would be there with
the General Manager, Tommy McDonald, or they would be out
in the field at the Union Station, and I would run into

him.



25 Q What is his railroad background, if any, if you

70
1  know?
2 A I don"t know his background. He did work at
3 Amtrak for a period of time.
11:47:59 4 Q Amtrak where, if you know?
5 A I don"t know.
6 Q Where does he live, if you know?
7 A He works out of Silver Springs, Maryland.
8 Q That"s one of the Veolia offices, is it?
9 A Yes.
10 Q Do you know if he has a title on the Veolia
11 Environment entity?
12 A I don"t know.
13 Q How about you see on that same page 2, Mark
14  Joseph?
15 A Yes.
11:48:29 16 Q It says "Chief Executive Officer"?
17 A Yes.
18 Q What is that Chief Executive Officer of, if you

19 know?

20 A I don"t know.

21 Q Have you met Mr. Joseph?

22 A Yes.

23 Q Again, when did you first meet him,

24  approximately?
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A Oh, 1°ve only met him, you know, once or twice

on the Metrolink property and it was out in the field.

Q Was it before or after the Chatsworth

A One time was before, and then he was actually

Washington, D.C. during the NTSB hearing.

Q The 3rd and 4th of March of last year 20097

A Yes.

Q Has he been out here, to your knowledge, after
the Chatsworth collision?

A I haven™t seen him. 1%ve heard that he"s been
on the property, but I haven®t run into him.

Q What were the circumstances of your meeting

him when you did see him the one or two times? And 1
don"t mean -- well, just answer that question.

A A "hello”™ and a handshake.

Q You weren®"t involved in any specific work
activity of his?

A No.

Q And he wasn"t involved in any specific work
activity of yours?

A No.

MR. SHOHET: Want to take a break now?

MR. PFIESTER: Sure. Let"s go off the record,
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please.
THE VIDEOGRAPHER: This is the end of tape and disk

No. 1. OFF record 11:50.

//7/
(Lunch recess was taken at 11:50 a.m.)
(Reconvening after lunch at 1:26 p.-m.)

THE VIDEOGRAPHER: Good afternoon. This is the
beginning of tape and disk No. 2 in the continuing video
deposition of Richard Dahl. It"s Wednesday, February 24,
2010. On record 1:26.

BY MR. PFIESTER:

Q Mr. Dahl, before the noon break I asked you
generally about whether you had a contract, and so forth.
You remember that line of questioning?

A 1 do.

Q I didn"t ask you, but 1 want to now to ask you,
did you receive or were you entitled to receive any

bonuses for your work at Metrolink?

A Yes.
Q And, first, what kind of bonuses?
A There was an annual bonus that was paid out in

the month of September or October, and it was available

all Metrolink employees -- excuse me, all Connex
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from the General Manager all the way down to the last
employee.

Q What was the basis -- strike that. You call
this an annual bonus?

A It was an annual performance bonus.

Q What was the tenets or elements of the
performance which would entitle one to receive funds out
of that bonus?

A I don"t know all the components of it.

Q Was it discretionary or was it based on things
which could be objectively measured?

A Again, | don"t know the details of what the

components of the bonus were.

Q Did you receive funds --

A Yes.

Q -- as part of the bonus?

A Yes.

Q I take it the managers received more than the

craft workers?
A Yes.

Q What range bonus was it from low to high, if

A 2- to $3,000 was the actual take-home.

Q For?
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A For a manager.

Q For a manager, okay. Now, were there any
bonuses other than that, what you®"re calling an annual
performance bonus?

A No.

Q Was there a thing or is this the thing that"s

also referred to as the on-time bonus?

A I don"t -- from what 1 understand is there was
no on-time components of the bonus, that that actually
went away with Amtrak but, again, 1 don"t know all the
components.

Q So there may have been an on-time bonus or you
just don"t know?

A I don"t think so, but 1 don"t know for sure.

Q Who would know? Would you expect Mr. McDonald
to know?

A I would expect Mr. McDonald to know, yes.

Q And Mr. Konstanzer?

A Possibly.

Q Now, we also talked about the various written
rules that the railroad has and you summarized where they
may be found, do you remember, the General Code of
Operating Rules?

A General Code of Operating Rules, Timetable

Special Instructions, Safety Rules, Operational Notices.
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MR. PFIESTER: 1 have marked Exhibit 21.
(Exhibit 21 was marked for identification.)
BY MR. PFIESTER:
Q That"s the cover of the General Code of
Operating Rules, correct?

A Correct.

Q It"s In book form and contains a fairly large
number of rules?

A Correct.

Q And whether it"s in that form or in one of the
other forms, a Connex Notice of Safety Rule, or whatever,
they all had equal effect in that they had to be complied
with?

A Well, yes. The railroad has a right to make

of the General Code of Operating Rules more strict by
putting out Timetable Special Instructions.

Q Which is one of the types of publications you
indicated?

A Correct.

Q And, in fact, Metrolink did do that, did it

A Yes.
Q Under your watch?
A Yes.
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Q You have provided us, and we already marked as
MDE 16 some of the items you reviewed, and page 1 is the
General Code of Operating Rule 1.10. Do you see that?

A Yes.

Q Do you know when that piece of paper there that
I have marked Exhibit 16 was promulgated?

A Well, it came out -- the most recent would be

the Fifth Edition, effective April 3rd, 2005. I believe

it was in earlier versions of the General Code, but 1
can"t swear on that, and it was maybe not in its current
form.

Q Is page 1 of Exhibit 16 its current form, as

as you know?

A Yes.

Q Was it the form that was in effect in the Code,
General Code of Operating Rules, on September the 12th of
20087

A Yes.

Q Now, if someone -- strike that.

What may the company do by way of disciplining
somebody if they violate one of the rules? What are the
options available?

MR. SHOHET: Objection. The question is overbroad

and ambiguous.
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You can answer it if you can. There"s a lot of
codes and a lot of rules.

MR. PFIESTER: Yeah, I know. 1"m trying to cut to
the chase.

THE WITNESS: Depending on the rule, if it"s a
certification issue, if it is a Union issue, there is a
very broad range of discipline.

BY MR. PFIESTER:

Q Let me back up. You"re familiar with, as we

discussed before the noon recess, about the rules that

involved in this Chatsworth wreck, correct?
A Yes.
Q Like the red signal, running a red block, you

remember those?

A Yes.
Q The cell phone rule?
A Yes.

Q The failure to call signals out by the

locomotive engineer, correct?

A Yes.

Q The delayed-in-block rule?

A Yes.

Q The failure of Mr. -- the conductor to point

the obligations of Mr. -- of the engineer with regard to
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14

calling out the signals if he didn"t do it, Rule 1.47?

MR. SHOHET: 1"m sorry, what"s your question, is he
familiar with those rules?

MR. PFIESTER: Yes.

THE WITNESS: Or are you saying how they relate to
the Chatsworth incident? |I*m familiar with the rules,
yes.

BY MR. PFIESTER:
Q Right. And also that they relate to the

Chatsworth incident is my question, as well.

MR. SHOHET: Object. Overbroad, compound.

IT you"re asking if each of those rules is
implicated in some way in the Chatsworth accident, that"s
asking him for an opinion on what caused the accident, so
I think if you®"re going to do that, you have to do it by
the rule.

You can answer it if you can, Mr. Dahl. Go
ahead.

THE WITNESS: The conductor, reestablished by his
statement, was in communication with the engineer per our
rules of the Chatsworth station.

BY MR. PFEISTER:
Q What is the factual basis for that statement?

A That is actually his statement to me.
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Q Mr. Heldenbrand?
A Correct.
Q Where was he when this happened, according to

your understanding? Where was he at the station when

happened?

MR. SHOHET: Excuse me?

MR. PFIESTER: 1t"s ambiguous.

MR. SHOHET: Where was he when he made the
statement or where was he --
By MR. PFIESTER:

Q Where was Mr. Heldenbrand, the conductor, when

he supposedly made this statement?
A On the platform at Chatsworth before departing.
Q Where was the engineer when the statement was
made to him?

A On the locomotive departing Chatsworth.

Q Did he say that the statement was made via
radio?
A He didn"t say, but 1 would assume so.

Q Why is that?

A The distance between the engineer and the
conductor.

Q Right. The conductor is back with the

passengers at the end of the train?
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A Four cars back.

Q Yes. Have you listened to the radio tapes?

A I have not.

Q Do you have any other basis for making the
statement that the conductor complied with 1.47, other
than what Mr. Heldenbrand told you?

A I do not.

Q Where were you and where was he when he told

that?
A That was directly after the accident at the
accident scene.

Q The accident happened at 4:22 in the afternoon,

correct?
A Correct.
Q Approximately, when was that statement made?
A Approximately, an hour and a half later.
Q Where was he and where were you?
A He was being treated for his injuries iIn the

triage area of the accident scene, and | was interviewing
him while he was being treated.

Q Was there anyone else present at that interview
that you recall?

A I believe Mike Hyman was present.

Q He"s the gentleman you mentioned before?
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A Yes.
Q Anyone else?
A There were two other individuals. 1 don"t

They were very close to Mr. Heldenbrand. |1 don"t know if
they overheard the statement or not. Mr. Dave Boswick of
SCRRA and an Amtrak employee that 1 don"t know his name
that works out of Oxnard.

Q Did you record on a tape or other recording
device the interview at that point between yourself and
Mr. Heldenbrand?

A No, 1 did not.

Q Did he sign a statement or was it just a casual
conversation?

A It was a verbal interview.

Q Verbal interview, okay. And did you report to

anyone what he said in writing? Did you in writing

what he had said?
A No.

Q Now, we were listing the rules that are

in the accident, and in addition to the ones 1"ve already
mentioned, there is a rule, the Head End Authority Rule,

the rule that prohibits unauthorized people to ride in

cab car or area of the locomotive, correct?
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A There is a rule, correct.
Q Now, Ffocusing on those rules that we"ve just

been talking about the last few minutes, what is the

of discipline, if you will, that may be given out for the
violation of any of them?

A Well, the Head End Authorization --

MR. SHOHET: Excuse me, I"1l object as compound. Go
ahead.

THE WITNESS: The Head End Authorization does not
have a factor, in my opinion, in the Chatsworth incident.
BY MR. PFEISTER:

Q Why is that?

A There were no unauthorized riders at the head
end at the time.

Q Have you read the text, the substance of the

text of the messages between Mr. Sanchez and his various
friends while he was working the railroad?

A Supplied from the NTSB and the FRA, yes.

Q Did that substance include the fact in what you
read that indicated that some teenagers, some people that
were not certified locomotive engineers nor employees of
Metrolink or Connex, had ridden in the past with him?

A Yes, that"s what the text said.

Q That"s Mr. Sanchez"s text?
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A Correct.
Q And by the same token, do you recall reading
that some of the substance of the text said that he

would -- they were anticipating that Mr. Sanchez was

to permit more unauthorized riding in the head end,

correct?
A Correct.
Q Now, that communication occurred by text, text

message, correct?
A Correct.
Q All right. And you®re aware that the text

message was actually sent right about the time that he

through the red block? Were you aware of that?
A I don*"t know when the -- when it was actually

sent. 1 did see a time frame that was fairly close to

departure out of Chatsworth.

Q Well, if he sent a text message at four o"clock
and 22 minutes and zero seconds but ran through the -- if
he, 1"m talking about if Mr. Sanchez sent a text message
at four o"clock, 22 minutes and zero seconds on the
coordinated clock and he ran through the stop, the red

stop signal at CP Topanga, less than Ffive seconds before
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that, wouldn®"t that lead you to believe that, in fact,

texting or -- in order to get somebody -- permit somebody
to ride on the train had something to do with the
accident?

MR. SHOHET: Objection. Calls for conclusion, vague
and ambiguous, assumes facts not in evidence, incomplete
hypothetical.

You can answer.
THE WITNESS: What 1 was told -- and I"m not a

technical expert on the texting -- but what 1 was told

that that was the time that it was actually received at
the tower and that they didn"t know exactly what time it
was actually sent from the phone.

Again, you know, the fact that he allegedly was
texting, there was not a violation of Head End
Authorization at that time.

BY MR. PFIESTER:
Q Have you learned from any source that

Mr. Sanchez, the engineer, was looking forward to having

more than a platonic interest with this teenage boy or
boys?

MR. SHOHET: Well, I"m going to object and instruct
him not to answer. Those records are not public, and

there®"s a big question as to whether the content of those
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messages to the extent they involve minors will never be
made public, so I"m going to object and instruct him not
to answer.

MR. PFIESTER: What is the grounds?

MR. SHOHET: Well, number one, there®"s an objection

on the relevance of the content themselves to any issue

the case. There"s also about to be filed a motion for
Protective Order to protect against that on relevance
grounds but, also, I believe the parents of the minor
children will be filing statements in intervention to

block the production of the content of minor children

Sanchez.

Now, you"re going to have another session of
this deposition, so perhaps by then that issue will be
resolved, perhaps not, but at this point | think it"s
appropriate for us to defer any examination on the
contents of those messages until that issue is resolved.

MR. PFIESTER: Well, the -- and I accept that
representation, thank you.

Does the Protective Order you"re speaking to

prevent the disclosure in a deposition, even a partially
sealed deposition?

MR. SHOHET: Well, it doesn"t address the mechanics



10

11

12

13:42:29 13

14

15

16

17

18

19

20

21

22

23

24

25

86

of how the content will be protected and from whom it

be protected. |IT it"s irrelevant, then it would be
protected certainly from even discovery.

But I think the point is we"re going to have a
chance to decide that issue with the court and figure out
to what extent the content of those messages becomes
appropriate for use in the case and if so under what
circumstances, and today we"re really not in the position
to know the answer to that, and you®"re going to have
another chance at this, so 1 would just simply say -- I™m
going to instruct him either way, but I would hope that
you would agree with me that"s not an inappropriate thing
to do under these circumstances.

MR. HIEPLER: Do you have a hearing date?
MR. SHOHET: 1"m not the one working on it.
MS. BACON: Let me ask for clarification.

Is the Protective Order that you"re talking
about that you think is going to be addressed in the
context of the text messages the same Protective Order
that has been circulating for the past approximately a
week about general discovery?

MR. SHOHET: No. 1 think something is going to be

filed this week. | think there"s some papers being filed

this week. Beyond that I don"t want to misrepresent
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anything. It"s not my issue. | know the papers are

filed. |1 think it"s with respect -- maybe it"s with
respect to your discovery request or their discovery
request.

MS. BACON: There"s a Motion to Compel, though, of
text messages pending.

MR. SHOHET: That may be the issue.

MR. KIESEL: Couple of things. First, it reminds me
that March, whatever date it was for the status
conference, is being moved. | think it was March 2nd or
3rd was the status conference. It"s being moved because
Judge Johnson can®"t do it that date. They are moving it
to March 11th at 8:30 in the morning, which is one hour

before the Motion to Compel the phone records filed by

Gerardi office is set to be heard.

So at 8:30 we have the status conference, 9:30
is going to be the Motion to Compel the production of the
records. Maybe In that context that this issue is going
to be addressed.

MR. SHOHET: Hopefully.
MR. KIESEL: That"s fine.
MR. PFIESTER: He"s instructed him not to answer.

MR. KIESEL: We"ll move on, but recognize we"ll get

clarification from the court on that issue and depose him



2 at the second session.

3 MR. PFIESTER: You"ll make him available?

4 MR. SHOHET: OFf course. |If the court orders that

5 that"s appropriate, then he"ll be available. 1 think he

6 has to be available at least one more day anyway, SO

we 11
7 make sure it"s after this issue is resolved.
8 BY MR. PFIESTER:
13:44:30 9 Q Continuing, with regard to running the red
block
10 rule and its violation, what are the lowest and highest
11 most serious discipline that may be imposed on an
12 employee?
) 13 A IT it"s a certification violation, the lowest
is

14 30 days off, suspension of certification. They can come
13:44:57 15 back a little earlier to do training and awareness with

16  fellow employees, but they can"t operate. And then, of

17  course, the most severe could be termination.

18 Q Who makes that determination, whether it should

19 be the 30 days off or termination?

20 A Well, that is written in the CFR, but the

21 General Manager will be the one to make the decision at

22 the time.

23 Q That"s Mr. McDonald?
24 A Mr. McDonald.
25 Q And with regard to the phone rules, the

88
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telephone rules that -- those predating the Chatsworth

collision, which are listed in Exhibit MDE 16, what is
range of punishment that can be meted out for violation

those?

A The current range?

Q As of -- no, as of --

A As of the time of the incident?

Q Yes, as of September the 12th, 2008 when the
collision occurred.

A Well, that was strictly a company policy at

time, and Mr. McDonald would have that information. He
would be the one that would make that decision.

Q Were you aware of anyone having been punished
for violation of the cell phone rule before September the
12th of 2008?

A Could I ask you to clarify "punished"?

Q Okay, certainly. 171l restate it. Thank you.

Were you aware of anyone being disciplined for

violating the cell phone rule before September the 12th

2008?
A Yes.
Q How many people, approximately?
A Approximately, two to five or six.
Q And what"s the basis of your statement of two

five or six were disciplined?
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A I was aware -- | was directly involved with one
of them, and through discussions after Chatsworth, 1 did
see some records right after the incident that identified
a couple other people.
And the day -- back in 2006 when the cell phone
policies actually went into effect, there were three

people that I was -- that 1 was aware of that actually

disciplined.

Q Were you involved in that disciplinary process?

A I was involved with one of them.

Q What was the nature of that violation?

A The nature of the violation was a verbal
warning, a failure into the test system and follow-up
test.

Q Was that person you"re speaking about in 2006
Mr. Sanchez?

A It was.

Q Do you remember when that occurred, what month
or what season?

A September, 1 believe, of 2006.

Q What was the possible range, again, of
discipline for someone who violated the cell phone rule

that time, verbal, verbal counseling?
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A That actual decision would be from Gregg

Konstanzer.

Q What were the circumstances that you became

aware that Mr. Sanchez had violated the cell phone rule

September of 20067?

A That was directly after Connex put their cell
phone policy out and we made all the employees aware of
it. We did briefings, and then approximately a few weeks
later we went out and actually tested for it.

There was a group of managers, several Connex
managers, Amtrak manager, UP manager, performed joint
tests at downtown Burbank where we boarded trains, asked
to see cell phones.

Mr. Sanchez"s situation was | boarded the

one of my co-workers called his cell phone. It rang

I was talking to Mr. Sanchez.
Q And by his cell phone, you mean his personal
cell phone or his company cell phone?

A Mr. Sanchez was not issued a company cell

so this would have been a personal cell phone.
Q And how was his personal cell phone number

obtained?



21 A He has it on his employee notification that he
22 submits to the corporation.
23 Q And is that true of all the employees that were

24  working in train and engine service at that time?

25 A Not all of them would put a cell phone number
91
1 down.
2 Q But Mr. Sanchez did?
13:49:57 3 A Yes.
4 Q The testing is what you referred to when
5 someone, one of the officers like yourself or managers,
6 would actually call that number and see if it rang?
7 A Yes.
8 Q And it did In his case?
9 A Yes.
10 Q Was this testing continued as a program or
11 individually after 20067?
12 A No, it wasn"t.
13 Q Why not?
13:50:24 14 A I"m not exactly sure. That may be a question
15 for Mr. Konstanzer. 1 know at some point following the
16 original testing in September up until sometime around
the
17 Metrolink -- the Chatsworth incident, the FRA had
4 18 discouraged actually the calling of cell phone numbers
ue

19 to the fact that it was a distraction or could be a
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distraction to an engineer who may be operating at the

time.
Q Even though it was a violation of the rule?
A Yes.
Q And what is the basis for your information

the FRA discouraging such private telephone calls?

A That was information given to me by
Mr. Konstanzer.

Q Was it a written directive from the FRA, or do
you recall?

A I don"t recall.

Q Now, you said that Mr. Sanchez was verbally

warned, right, in 20067

A Correct.

Q And was he -- describe what verbally warned
means.

A That he was given a verbal warning that he was

in violation of the new Connex cell phone policy, that it
must be turned off and stowed away. Although it was
stowed away in his grip, it was not turned off.

He responded to me that he knows the rule and

he stowed his phone away in the morning, he just forgot

turn it off.
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Q And was written note made or documentation made
of that verbal -- that incident?

A Yes. That was entered into the efficiency
testing database.

Q So if someone wanted to find it, they could

put in the information regarding cell phone usage and

incident would come up?

A Yes.

Q Now, to your knowledge, were all of the
incidences when someone violated the cell phone rule put
into the database?

A I can™t answer that. 1 don"t know for sure.

Q Was it your practice to always put your verbal
warnings about whatever rule violation into the database?

A No.

Q What would make you determine whether to enter

verbal warnings into the database or not?

A IT it was during an efficiency testing event.

Q IT it was, then you would?

A Yes.

Q And are there matters entered in the testing
efficiency database that are not -- that occur outside

time of a field test or efficiency test?
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MR. SHOHET: Excuse me, can you read that question
back for me, please.

MR. PFIESTER: 1 can reask it.

MR. SHOHET: Please. 1 think you may have asked it
wrong, but go ahead.
BY MR. PFIESTER:

Q Does the -- based on your experience here, does
the database, the efficiency testing, the database,
contain information about conduct which occurred other

than when an official efficiency test was being

A Yes, because there are -- the test also

tests and observations.
Q Correct. So if you noticed, for example,

somebody using a cell phone, right, that would be an

observation?
A Correct.
Q And was it your practice to put -- to note in

the database all your notices of rule violations, or not?
MR. SHOHET: Excuse me. Notices of rule violations?
You mean observed rule violations?
MR. PFIESTER: Yes. Let me back up. Thank you.
Q Was it your practice before September the 12th

of 2008 to note in the database all observed violations



14 rules?

15 MR. SHOHET: During efficiency tests, right?
16 MR. PFIESTER: Well, no.
17 Q Efficiency test -- 1 mean, you“ve already

13:54:27 18 indicated that you can -- if you just happen to observe a
19 violation, even though it wasn"t during an official
20 efficiency test, that that®"s something that may be noted
21 in the database, correct?
22 A Correct.
23 Q And my question then following up is, was it
24  your practice or not to enter into the database any time

25 you noticed such a rule violation you observed, whether

95

1 it"s inside or outside of a test?
13:54:57 2 A IT -- yes, it was my practice, although it
3 wasn"t done all the time because some of the rules we
4  would observe may not be in the database.
5 Q Okay. But the ones we"ve talked about here
6 today are all in the database, correct?
7 A Correct. Well, one except for -- 1"m not sure
8 of the unauthorized person on the head end. Since that
9 doesn®"t have a General Code rule number, it may be
13:55:30 10 underneath a Rule 1.1.3, Notices, and then maybe some
11  comment in the comment section about Head End

12 Authorization, but I don"t know if that test, that rule,



13 is in the database.

14 Q As a manager, did you sometimes -- other than
15 the Head End Authority Rule, did you -- was it your

16 practice to always put rule violations in the database,

17 regardless whether it was during an efficiency test or

18 not?
13:55:58 19 A Not always, but as most as | can.
20 Q What made you decide not to put the observed

21 rule violation into the database?
22 A Severity. Depends on if we were in a testing

23 event or observation event or if I had other
documentation

24 that went to the office. 1t"s kind of at discretion. It

25 was normally my practice.

96
1 Q And are you required or encouraged to enter X
2 number of observations or X number of failures of the
3 rules outside of -- let me back up.
4 You"ve already indicated that if you“re
5 conducting an efficiency test and there"s a rule
6 violation, it was your practice, was it not, to enter it
7 into the database always?
8 A Yes.
9 Q Always, is that true?
13:57:00 10 A No. It was my practice as much as possible.
11 Q And what 1 don"t quite understand, and maybe

you
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can clarify, what do you mean "as much as possible'?

A Again, there may not be a rule that actually
falls underneath the exact number of the database, and it
may be a verbal warning that didn*t fall into that

category. |If it did, I tried as much as possible to

it into the test system.

Q Other than the Head End Authority Rule, it"s
your testimony that you always tried to enter the other
rule violations?

A Yes.

Q "Yes"? Now --

MR. SHOHET: 1 didn"t have a chance to object. |
wasn"t sure what other rule violations you were referring

to. I think you established some communication with the

witness on this, but 1"m not sure the record reflects it.

MR. PFIESTER: When 1"m talking about that, 1™m
talking about the other ones we listed.

MR. SHOHET: Every rule you talked about?

MR. PFIESTER: No, the one"s that we“ve listed, the
red signal rule, the phone rule, the failure to call out
the aspects, the delayed-in-block rule.

MR. SHOHET: Okay, those rules.

BY MR. PFIESTER:

Q Those rules, right?



11 A Yes.

12 Q Now, were you, as a manager, expected to
conduct

13 a certain number of efficiency tests iIn any given period?

14 A Yes.
15 Q Describe that, please.
16 A Fifty tests, efficiency tests, by each manager

13:58:30 17 should be accomplished each month, including a test on

18 each employee per month, each active employee per month.

19 Q Okay. And would observing someone comply with

20 the efficiency test -- if you saw a person working at
work

21 and saw him -- did not see him or her violating a rule,

22 would that qualify as one of your required number of

23 tests?

24 A It could, depending on the rule. Example,

25 blowing the whistle correctly at a crossing, yes, | would
98

1 enter that as a complied.

2 Q So if somebody correctly blew a crossing, then
3 your typical practice was to enter it as a complied?

4 A Yes.

5 Q How many times after September of "06 was

6 Mr. Sanchez tested on the cell phone rule?

7 A I don"t know.

13:59:27 8 Q Would that be entered into the database or



13:59:58

that
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

documented some other place?
A It would be -- if there was a failure, it would
have been documented in the test system.

IT there was an observation and a compliance,

may not be entered. It"s kind of at the discretion.
Q Did anybody, other than you, conduct this
testing about the cell phone on Mr. Sanchez after
September of 20067?
A I don"t know.

Q Do you know whether or not the other people

were involved in this joint testing effort did?

A I don"t know.

Q Was it generally the obligation of the manager
of the employee to follow up with testing of that
railroad"s employee?

A Usually.

Q Do you have a more specific date when you say

this or you understood the FRA was discouraging the
calling of private cell phones?
A No, 1 don"t.
Whether it"s 2007, 20087
I don"t know when it was.

Was i1t before the Chatsworth collision?

> O >» O

1 don"t —-



8 MR. SHOHET: It being the FRA communicated

9 discouragement about that?

10 MR. PFIESTER: Yes.
11 MR. SHOHET: 1 just wanted to make sure.
14:01:08 12 THE WITNESS: Yeah, 1| don"t know when it was.

13 BY MR. PFIESTER:
14 Q Other than that, were you aware of other cell

15 phone violations from 2006 up to the date of the
accident,

16 other than what you"ve already testified to?

14:01:26 17 A "Other"™ as in we had two or three that day --
18 Q Yes.
19 A -- and there were one or two. 1 have heard

20 that, you know, probably happened, more than likely

21 happened, but I wasn"t involved with that on other lines

22 with other managers.

23 Q And is It your testimony that you kept testing

24  him, meaning Mr. Heldenbrand -- not Mr. Heldenbrand -- is

25 it your testimony you kept testing Mr. Sanchez until you
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1 were instructed by Mr. Konstanzer that the FRA did not

2 want private telephone numbers called?

3 A IT 1 understand your question, we kept testing
4 him. We did not dial his number after that initial

5 blanket test.



